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The purposes of this guide are twofold: (1) to present the current gaps in court proc
dures that result in the incarceration ofifm@me Pennsylvanians for strictly finan
cial reasons, either due to failure to meet a financial condition of bail or failure |tq pa
fines, restitution, or court costs assessed after a court interaction; and (2) to recdm-
mend best practices for addressing this growing problem through évadedce
methods adopted in our sister states.
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INTRODUCTI ON

Al t hough debtorsdé prisons repeatedly have be
nationwide that state courts continue to incarceratedome defendants due solely to their inability to

pay financi al obligations. These defendants
the explosion of the countryds jail popul at i ¢
the country has almost doubled, from six million to 11.7 million iA 2013.

Currently, there are two main ways|in wl
| to -iowome Pennsylvanians being incphrcer:

financi al condition of bail, and fpRhilur

assessed after a court interaction

Pretrial release is typically conditioned upon a defendant or a surety posting money or real property
attempt to ensure a defendantds appearance af
criminal offenses, refraining from contacting witnesses, and abstaining from illegal drugs). Decades
studies have shown repeatedly that financial conditions of release unfairly imypacidosver

defendantd many of whom are racial and ethnic minofitiesd that financial conditions have

minimal bearing on community safety and appearance at trial. To make matters worse, when defen
are incarcerated pretrial, they often lose their employment, housing, and access to community servic
making their eventualeatry into the community more difficult. Even just one day of pretrial
incarceration is correlated with increased rates of recidivism.

Pennsylvanians who are convicted of a crime also must pay court costs, and are often assessed a fi
restitution as part of their sentence. Thes:
and help offset some of the costs associated with the criminal justice system, such as fees for proba
supervision, local service charges, DNA testing, and contributions to the Domestic Violence and Crir
Victims Compensation Funds. These LFOs can add up quickly, and when poor defendants lack the
funds to pay them, the consequences can be severe: extension of probation, disqualification from pt
assistance, driverso6 |license suspension, and

This guide is designed to present the current state of both pretrial release and LFOs in Pennsylvaniz
the reforms that other states have enacted t

socioeconomic status. The guide highlights
systematic, datupported improvements in stkeel criminal courts. These best practices can inform
Pennsylvaniads Unified Judicial System and pi
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CURRENPRETRIRRBLEAYLRACTI CES

Nationally, six out of every ten Americans who are incarcerated in a jail have not yet been convicted

crime2l n some parts of Pennsylvania, that numbe
population has not yet beenconviétddhi s i s due in | arge part to
bail system, which relies on monetary bonds 1

as well as public safety.
Current Rules for Bail Il n Pennsyl vani a

Pennsyl vaniads bail s $36 of tharPemnnsylvania Ruées af @richinah BrocdR u |
dure, which provide for five different types of pretrial release (Release on Recognizance, Nonmonet:
Conditions, Unsecured Bail Bond, Nominal Bail, and Monetary ContliRuie)523 lists ten factors

for the bail authority to consider in deter mi
employment history, family relationships, residence in the community, age, character, addiction to al
or drugs, criminal record, history of flight, and the nature of the currentoffé¢hea.the bail authori-

ty determines that a monetary condition should be imposed, Rule 528 specifically requires the bail a
ity to consider the defendant financid ability to pay, and aso requires the amount of the monetary con-

dition to be reasonalsle.

Preval ence of Financi al Bond and its Disp

This statutory framework may seem to protecinomme Pennsylvanians; however, in practice, studies
have shown just the opposite. Similar bailfiule€luding those that govern the federal syStdmve

been found to lead to increased rates of incarceration4actome and minority defendants, and ram-
pant use of monetary bond conditions. For e
est urban counties determined that 61% of pretrial releases in 2009 included a financial@bndition.
those who were detained pretrial, 92% had been given a financial condition that they could not fulfill
The widespread use of financi al bond condi ti
more likely to be detained [than their white counterparts] because they do not have the financial me:
necessary t9® secure release. O

The widespread use of financi|al b
di sparate effect on bl ack deflenda
be detained than their white |coun
not have the financi al means |nece
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Lack of Standardi zed Bai l Procedur es

The disparities cited in the DOJ study above were amplified by the lack of standardized bail procedu
which allowed bagletting authorities almost unfettered discretion in making bail determinations. For

i nstance, in 2007 the Pretrial Justice I nstiH
The PJI study found serious problems with how bail was set prior to the reforms: (1) about 40% of
defendants were not reached by the pretrial services program; (2) defendants were not interviewed :
factors that were relevant to bail determinations, leaviagttiag authorities with incomplete

i nformation; (3) risk assessment owas maAsagel
result, 45% of defendants were recommended for a deposit bail, which typically ranged from $3,000
$5,0001 Because pretrial community supervision was virtually nonexistsattibgiauthorities were
using monetary bonds to attempt to ensure community safety. This did not work as intended: pretrie
incarceration costs soared and failure to appear rates remainé&d steady.

Routine Det emrnteivoen odf fleoowder s i n Phil adel ph

Just as nationwide studies have found, requiring monetary bond disproportionately affectsriewer
Pennsylvanians, who are less likely to be able to afford paying the required deposit to secure their
freedom, even when that amount is minimal. A sweeping study of over 300,000 cases in Philadelph
from 2006 to 2013 found that, of those defendants detained pretrial, more than half would have beer
released if they had paid a deposit of $1,000 &r Masy defendants remained incarcerated even when
given extremely low monetary release conditions, where the deposit required to secured their freedc
was only $50$100¢4 Detained defendants often were not facing particularly serious charges: 60% of
those held for more than three days were charged wAtiorent crimes and 28% of that same group
were charged with misdemeaa®riBhe study also found racial disparities in pretrial incarceration: black
defendants were about 40% more likely to be detained pretrial than thkeickhoaunterparts.

Ball ooning Jail Popul ations and Poor Outc

Incarcerating lowncome Pennsylvanians prior to trial has obvious, immediate costs. Nationally, the
biggest contributor to growing jail populations is pretrial detention, with 95% of the growth in the ove
jail population caused by the increase in inmates awaitih@iesgarch has also shown that, among
low-risk defendants, individuals who are incarcerated pending trial are four times more likely to recei
sentence of imprisonment, and 51% more likely to recidivate after sentence completion compared tc
released counterpats.
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SUGGESTRPFORMSOR
PRETRIRBLEASE

1Assess Risk Through Use o0of S
Based Ri sk Assessment Tool

Risk assessment tools identify patterns in historical data using statistical, empirical methods. These
tems use group data, typically about individuals who have been arrested, to forecast the probability
ture behavior. They are used across the criminal justiceisystetmal, postonviction sentencing,

and probation.

I n the pretrial context, risk assessment too
appear at trial or being rearrested while awaiting trial in the community. When the Conference of St
Court Administrators (0COSCAd) examined nume
found that oO0the six most common validated pr
tions; current charge felony; being une¥ipl oy

Unfortunately, some of these risk factors identified by the COSCA study, such as employment statu
prior convictions with no consideration of the grading of the prior offenses, have been found to incre
the likelihood of disproportionate pretrial detention of indigent defendants, especially from minority
communities. Thus, some jurisdictions specifically try to rely on objective factors based on evidenc
they assess risk using these tools, so that courts can eliminate demographic disparities in pretrial re
decisions and increase public safety.

The Targets of Pretrial Ri sk Assessment

One critical element in evideth@sed pretrial risk assessment is defining and constructing what risks a
actually being assessed. This observation m:
assessment tools are actually predicting the outcomes that existing policies define as important, suc
eliminating bias while still complying with local bail rules and state law.

THEPENNSYL VAWT RRBRANOMMI SSIFORGENDERARI AINCETHNIF& 1 RNE|SS7



Typically, bail | aws focus on a defendant ds
Pennsylvania, Article 1 Section 13 of the St
unless no condition or combination of conditions other than imprisonment will reasonably assure the
safety of any person and communi t y20 Mwohsetn afh et g
pretrial risk assessment tools, however, predict just one outcome, generalized pretrial failure, meanil
likelihood that a defendant either fails to appear or is rearrested. A single composite risk assessmen
that represents the aggregate risk of either event occurring may paint with too broad a brush. For e
ple, a defendant who might appear in court if given a small intervention, such as an SMS text reminc
few days before the trial appearance, repr es:
sent a violent danger to the community if released. For a pretrial risk assessment to provide the mo:
benefit to a jurisdiction, it should clearly delineate predictions oftéedppear and likelihood of rear-

rest.

Mo s t of todayodés pretrial ri sk assgssmer
one outcome, gener ald mednipnegtt hal f Rel |
— t hat a defendant ei t her fails to fappe:
composite ri sk assessment scor e f hat

ri sk of ei t her event occurring maiI pair

Moreover, tools must be clear aboutwm® f r earrest prediction i s |
stitution refers to the oO0safety of any persol
| umbia permit pretrial detention or release

a danger to an i # ®uteuirehtuiskassessment tools pradict ratryasiiffer-

ent category that is not necessarily representative of future violence or threat to public safety, and is
monstrably a more likely outcome for an individual of color or an otherwise marginaliz&dlperson.
deed, federal statistics belie the notion that those defendants who are arrested after being released
are arrested for serious crimes. From-2012, under 2% of all defendants released to the community
pending trial had a new felony offense chatdedtead, the vast majority of rearrests of individuals

who were released pretrial were for technical violations of their pretrial release conditions. While juri
tions may nevertheless find those technical violations problematic, it is clear that assessing the risk
rearrest for a technical violation and a real
tools, focused on generalized rearrest, do n«
ment tool is one instrument that at least distinguishes between generalized rearrest and rearrest for
lent crime.

8 | NDIBRDEBTORSRPSONMBPENNSYLVANI A



Simply put, generalized rearrest data, which is largely composed of rearrests for technical violations
pretrial release or for minor crimes, does not suggest new, violent criminal activity. Thus, it is critical
important for pretrial risk assessment tools to not only disaggregate their predictionsmafplese

and rearrest, but, separately, also disentangle simple rearrest from rearrest for a new violent crime.

Ongoi ng, CoeBmansuendi taynd | ndependent Validatioc

Validation is a critical and necessary el emel
in which given measur@scurateheasure what they claim to measure. Moreover, validation is Rot a on
time everit just because a tool has been validddedheaes not mean it is vaéserywheres

prominent risk assessment scholars John Monal

in a local systdimand then periodically-validated t her e i s | 1 tt | e lasasar an
important to be cleayed about what validation does and does not mean. Though local validity is a
necessary condition for a tool s success, it

involved in the validation process in order to ensure that the tool is measured against local needs ar
concerns. Ongoing validation studies should monitor racial, ethnic, gender, and socioeconomic
di sparities, as wel |l as the distribution of

Further, the accuracy of a risk assessment tool depends not only upon its validity, but also its reliabi
Broadly speaking, reliability refers to the consistency of an assessment over time or between assess
who utilize the tool. Typically, reliability is measured byrategereliability" (which examines results
among assesso®jch as pretrial services staff or MDJs) orrédtesit reliability” (which examines the
consistency of a test over time, where an assessment administered one week should yield the same
the next week given the same faéisguring interater reliability is especially important for risk
assessment tools that are manually scotledtmvolve an interview with subjective componeMsta
-anal ytic studies have shown that few studies
reliability. A 2013 review found that less than 4% of studies with the purported intent of evaluating ris
assessment tools examinedintert er r el i ability, othe most r el
assessment tools. 6

Arnold Foundation Public Safety Assessmen

One risk assessment tool that has been extensively studied and privately validated is the Public Saf
Assessment (OPSAOG) -dasedkalragne JbhnimolditFbuadatidrm Weet 105n

million cases from 300 different jurisdictions were analyzed to determine which factors, such as age,
criminal history, and pending charges, are the best predictors of failure to appear or rearresitbefore 1
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Pennsylvania amended the comment to Rule 523 of the Pennsylvania Rules of Criminal Procedure t
plicitly allow for the use of risk assessment
trial ri sk assessment tool as one oTPurssuargtome a
this rule, the Allegheny County Pretrial Services Department began using the Arnold Foundation PS
all cases in Pittsburgh Municipal Court in November of 2015. Subsequently, in August of 2016, nine
the 46 Allegheny County District Courts began a pilot program to test a version of the PSA that does
rely on defendant interviews. Instead, it draws all validated predictive risk factors from the charging c
ment and criminal history, thereby minimizing time and cost fsethiail) authoriti€s. Significantly,
this |l atest PSA does not factor in a defendai
assessments that would assign unemployed, poorer defendants a higher risk score than their emplo
counterparts.

Kentucky Risk Assessment Tool

Kentucky uses a standardized, validated statewide risk assessment for bail determinations, which he
to its courts releasing 70% of all defendants pretrial, with only 4% requiring morfet&wyelaith
decreased use of monetary bail, Kentucky pretrial release outcomes remain better than the national
age: only 10% of defendants in Kentucky who had been released missed their court date (versus 17
tionally) and only 8% were rearrested before trial (versus 16% nationally).

Use of Ri sk Assessment Tools to Reduce Ra
Il n Pretri al Detentions

Jurisdictions are expanding their use of predictive risk assessment tools for many well intentioned re
from reducing unnecessary pretrial incarceration, to saving scarce resources, to protecting public sa
Fundamentally, risk assessment tools are aimed at reducing levels of incarceration. But while risk a:
ment tools may help a jurisdiction reduce its incarcerated population, they do not necessarily addres
derlying racial disparities in pretrial detention. In fact, no rigorous studies have shown risk assessme
tools to accomplish both goals. Nor has a risk assessment system been implemented with the expli
of reducing racial disparities in pretrial detention.

Consequently, further study is necessary to determine how risk assessment tools may simultaneous
duce pretrial detention and racial disparities. In the meantime, however, jurisdictions may seek to de
and implement risk assessment tools and policies with this goal in mind. In particular, stakeholders
contact implementers of risk assessment tools in Kentucky, who have had years of experience with r
assessment policy and tools across their state, in order to determine if they are reducing racial dispa
and what steps should be taken in order to accomplish this goal.
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2.l mprove Pretrial Services By Of
Nofi nanci al Rel ease Alternatives

Judges may be wary of releasing defendants on their own recognizance while awaiting trial, particul.
those judges who rely on the outdated assump:
good behavior and appearance at trial. Improving pretrial services statewide to allow for-varied, nor
financial release alternatives is an evitbaseel way to assuage these concerns. According to the COS.
CA study, oOthe number of sanctions a pretri al
def endant-@rsr ¥ Bdssibie resatssted sanctions include court date reminders (via SMS
text reminder,-enail, U.S. mail, or by phone), electronic monitoring, drug and alcohol counseling and
testing, and tieredcheckn r equi rement s based on a defendar
ventions may hel p si gni fto-appeartateyForegahple sudias injCol+ |
orado and in Nebraska have shown that court-date reminders vialive-cdler or friendly, readable postcards

can significantly help in reducing faikiwesppeap?

Importantly, each of these nfmancial conditions of release must be tracked and separately validated
ensure that the conditions are actually having their desired effect. For example, it might be possible
electronic monitoring to be a helpful solution in concept, but due to program cost and freguent cost

shifting to defendants, it provides little practical help in reducing pretrial detention rates for the indige

In 2011, Kentucky reformed its bail procedures in this manner with an emphasis on decreasing incal
tion costs while maintaining public safety.
shows a 10% decrease in the number of defendants arrested and a 5% increase in the overall relea
with a substantial increase in-financial releases and in releases for low and moderate risk defendant
The nonfinancial release rate increased from 50% to 66%, the low risk release rate increased from 7
t o 85 %, and the moderate r i s B Duriadtratesane timeade-e 1 |
fendant s6 appearance and 3¥earrest rates have

Jefferson County, Col ot agppeadecdcrad &s
by 52% in one year by institutilng a
—— reminder phone call s. The prog+—am
as it prosviadengas ¢cost he Sherifffds O
the number of bench war¥ants ddputi
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S.EIl'l minate Financi al Rel ease Cor

Standardized risk assessments will enable judges to classify defendants into three caisigalées: low
fendants, who need minimal pretrial supervision; medkidefendants, who need more intensive and
individuallytailored pretrial services to ensure their good behavior and future appearance at trial; and
highestrisk defendants, for whom no amount of pretrial supervision will ensure their appearance and
good behavior, and thus should remain incarcerated pending trial. If used properly, the standardizec
assessments should eliminate the need for imposing upon any defendant a financial condition for rel

No Surety Bond in the District of Col umbi

The District of Columbia has entirely eliminated the surety bond, and the D.C. Code prohibits judges
from imposing financial conditions on defendants as a means of preventative deltsrféicetrial Ser-
vices Agency uses a validated risk assessment containing 38 factors to assign defendants a low, me
or highrisk score. In 2008, 80% of defendants were released without a monetar@bthude re-

leased, only 12% failed to appear and 12% were rearrested béfoBy 2@l.2, 85% of defendants

were released without monetary bond, with an 11%-fatappear rate and 12% rearrest3fate.

Promi sing Reforms to New Jerseyods Bail Sy

New Jersey recently passed the Bail Reform and Speedy Trial Act, which has substantially reduced
position of monetary bonds by mandating that
assure the protection of the safety of any other person or the community or that tlukefdigllalet

will not obstruct or attempt to obstruct the criminal justice process, or for the purpose of preventing t!
rel ease of t h® Preita thlgsirdiokne ond ia éightnndhates in thé state were incarcer-
ated because they could not post a bond of $2,50040rNesg.Jersey Supreme Court Chief Justice
Stuart Rabner commented on the effect of ref
be released pretrial on a range of conditions that will not include money baHrislodefendants, the
court may simply direct an officer to send a text message or place a phone call to remind defendant:
when they must appear in court. Defendants who pose greater risks may be placed on electronic mc
i ng. Those considered a serious thfteat to pul

The Bail Reform and Speedy Trial Act took effect in New Jersey on January 1, 2017. During the 3,3
bail hearings conducted in the first month of the new statutory scheme, judges imposed a monetary
lease condition in only three casdsght percent of defendants, who committed the most serious
crimes and were deemed highest risk, were detained*pietial.jails have already noted a decrease in
their populations due to fewer pretrial detentions. The Hudson County Jail population decreased by
i n |l ess than three mon tibwatevdde,the sumbehodinmai@saricacerataay
pretrial has decreased from 9,000 in February of 2016 to 6,573 in February of 2017, a 27% reductiot
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CURRENSTATUGFLEGAL
FI NANCIOBLI GATI ONS

The term oLegal Financial Obligationdé refers
through their interaction with the court system. These include fines, restitution, court costs, and varic
fees (common aenh fees include probation/supervision fees, fees for drug or alcohol monitoring, loce
fees, and fees for mandatory classes).

A Growing National Probl em

Both COSCA and the Conference of Chief Justi
nationwide, describing the problematic nature of financing state courts through collection of LFOs:

nRnState | egislatures and county or| city
as puni shment and I mposed an expansi ve
defray the costs of operating courts,
prosecutor offices, police agenci|es, o
variety of government programs unrel at
" | courts do not enact the fines and fees
defendants to pay them. The i mpos|itior
obligations (LFOs) too often resuylts i
debt they cannot pay, Il anding them in
much greater than the mofey sought to
LFOs in Pennsylvani a: Mani fol d, Expensi ve

The Pennsylvania Commi ssion on Sentencing (0l
criminal defendants across the state in its 2006 report, Evaluation of Best Practices in Restitution an
Victim Compensation Orders and Payments, which focused on fines, fees, and 1edtitatreport
identified at least 36 different codletyel costs and fees, in additions to fines and restitution, which can
be imposed against defendants. The wide range of these LFOs and their mounting impact on indivit
defendants is perfectly illustrated by anitetl docket sheet from Cambria County, which shows 26
different state and local fees assessed against a defendant who was convicted of a‘drligeffense.
defendant was ordered to pay a $500 fine, $325 in restitution, and an astonishing $2,464 in 4karious
Data from the Administrative Office of Penns)\
outweigh other LFOs, as 52% of the LFOs assessed by Magisterial District Courts and 65% of LFOs
assessed by Courts of Common Pleas are onl§? costs.
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The PCS also found that the imposition of these LFOs varied extensively among jurisdictions. For

i nstance, the oO0average amount of economic sal
$1305 in Blair Count yb5!importgntygtite4CS atso diseoneced astrouwbling |
connection between race and LFOs in some | url

the total amount of economic sanctions ordered was significantly highemibitediman white

o f f e rPedThe variety of both the LFOs themselves and the way they are imposed in different
jurisdictions has led to a great deal of confusion for defendants who are responsible for payment; the
found that the vast majority of defendants 0f
determined or whe®e their payments went. o6

Consequences of LFOs in Pennsylvani a

The consequences of failure to pay LFOs can be severe. Pennsylvania is one of the leading fifteen
where individuals are incarcerated for failing to paytH@s.example, a single Magisterial District
Judge (O0MDJO6) i n Mo #pdyiggdeiendants t€jaill228ttimes soen2@11 thraugh
20135 Unfortunately, such actions are not unique to that court. The American Civil Liberties Union
Pennsyl va-RAa) (oBACaUned data from the AOPC in
defendants are jailed for Rpayment of LFOs. Although inaccuracies and inconsistencies in court
dockets make it impossible to accurately determine the number of Pennsylvanians who are incarcer
each year for their inability to pay LFOs, the AOPC data and thePABlLAJs e x peri ences
observations, interviews with judges, and direct representation indicates that thousands of Pennsylv
continue to be jailed for failure to pay LFOs each year by courts across the state.

In addition to helping to quantify the number of offenders jailed for failure to pay LFOs, AOPC data
clearly demonstrates that Pennsylvania court:
imposing incarceration. As a result of changes to the Rules of Criminal Procedure in 2015, MDJs mt
make written findings before committing a defendant to jail pending atogiaytyearing. According

to Rule 456, a court can only impose jail in those circumstances if collateral isamecéssdafendant is
able to afford to post the collateral and willfully r&faspgedtmesqlicit direction in the rule, several
examples demonstrate that jJjudges fail to act.
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These examples represent only a snapshot of data on thousands of cases thaPie®Bi@indd,

which covers defendants who were jailed in 2016. It highlights that, in the absence of clear standard
how to determine ability to pay, judges are |
financial resources, and it shows that judges across the state are still unconstitutionally jailing defen
for their poverty$

Inability to pay LFOs also causes ongoing harm for defendants who have been convicted of a crime
are incarcerated or on probation or parole. Any Pennsylvanian who is convicted of a crime must pay
minimum court cost of $60 before becoming eligible for probation, parole, or accelerated rehabilitati
dispositior¥? This requirement means that an indigent inmate who is otherwise eligible for parole will
remain incarcerated if he or she cannot pay $60, costing the state $42,339 per innfdte per year.
Additionally, in some counties, offenders cannot be discharged from probation until all LFOs are pai
full, which often results in probation being extended indefinitely fmclonve Pennsylvanians,

increasing their risk of incarceration for probation violatiafvbien the PCS examined this practice in

Cumber !l and County, it f oupayngoffanders] apgedr mm courubefgre |
their probation expires so that he can extend their probation. The judge only occasionally sends son
to prison for nonpayment, mainly to send a m
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LFOs have many other collateral consequences as well. Outstanding criminal justice debt can prev
Pennsylvanians from accessing public benefits such as food stamps, for themselves and ¢hdir famili
can result in the suspension of driverso | ic
expungements of their criminal records, which is a significant barrier to emptoflmesihg and
employment are key parts of a successtultng for formerly incarcerated Pennsylvanians, and LFOs
can jeopardize both, leading to a higher chance of rec#ivism.

Large Numbe®@r codr eidJL FOs

MDJs routinely handle a very large volume of cases, resulting in the imposition of LFOs totaling arot
$250 million per year over the past ten §editsat court debt spurs MDJs to issue a startling number of
warrants: in 2016, they issued 482,308 arrest warrants in trafficteafficyoases poslisposition,

nearly all of which were for defendants who failed to pay theifL.KOsonly do these arrest warrants
have a huge impact on the defendants, but they also utilize law enforcement resources, who must Io
the defendants, serve the warrant, arrest the defendants, transport them, and monitor them through
jail s i ntake process. The service costs are
doll ars to a dcefendantds tot al LFO.
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SUGGESTRPFORMSOREGAL
FI NANCIOBLI GATI ONS

Fortunately for Pennsylvania, many other states have instituted reforms that may be replicated in the
Pennsylvania courts. These models have been shown to improve LFO compliance, minimize incarc
tion due to failure to pay LFOs, and reduce the burden on indigent defendants who lack the ability to
pay. Moreover, for the most part, the cost of the reforms is minimal and they can be implemented w
out the need for legislative action.

1 . Properly Assess Offenderso Abi |

Courts are required to assess the ability to pay before incarcerating an individual who has not paid r
quired LFOs under the United States Supreme Court precedeBesetlan v. Ge&rgmal its Pennsyl-
vania analogu€ommonwealth ex rel. Benedi¢& idldfer, Pennsylvania currently has no standard-
ized process to help judges make that determination, which in practice leads to arbitrary decisions a

whet her a defendant i s able to pay, that are
| and provides an excellent model for streaml]
mo d e | Orequires that ability to pay be deter

assessment instrument completed under oath in person with the offender and based upon sound an
erally accepted accounting principles. In addition, the following conditions shall be prima facie evide
of the defendant's indigency and limited ability to pay, including receipt of TANF, SSI or state supple
ment al l ncome payment s, public a&%sistance, di

The ACLUPA has made recommendations to the Pennsylvania Supreme Court Criminal Rules Com
tee about how to change MDJ practices to reduce the number of defendants who are incarcerated fi
their inability to pay LFOs. The recommendations include permitting judges to use the financial infol
mati on contained i n defpeprdantesdd aa p polrinceaytsi, o mss
of meandested public benefits. In addition,the ARBA has recommended tyi |
plans to the federal poverty guidelines, suspending all payments for indigent defendants whose inco
under 125% of the federal poverty level, and providing a graduated pay scale for individuals making
over that amount. If a judge conducts this thorough inquiry and determines that the offender is unal
to pay, the offender cannot be incarcerated for this reason alone. A copy of theMAGLYJ pr op o

amendments to the Pennsylvania Rules of Criminal Procedure is attached to this guide as Appendix
The ACLUPA is currently working on recommendations to rule changes to address similar issues in
Courts of Common Pleas.

THEPENNSYL VAWT BRRBRA NOMMI SSIFORGENDERARI AINCETHNIF& 1 RNE|SS1 7



2 Wai ve or Reduce the Amount o f L
Truly Unable to Pay

The United States Supreme CouBeardesxplicitly suggested that courts reduce the amount of LFOs
for defendants who are indigent. Under Rule 1901 of the Pennsylvania Rules of Judicial Administra
Pennsylvania courts have the authority to en:
inability to pay. Pursuant to that rule, in 2005, the President Judge of the Chester County Court of C
mon Pleas enacted District Court Operational Regulét@®b2 which allows MDJs to find any sum-

mary L FOololneoont abl e because of the indigence o
Similarly, in Centre County, the PCS found t|
tions the offender owes. These reductions are often substantial because judges base their decision
of fenderdsability to pay.©o6

The ACLUPAGs proposed changes to the Rules of Ci
mechanism for MDJs to have discretion to close cases after two years if they deem them uncollet
after five years, the cases would be automatically closed and the balance of the LFO forgiven. Th
would effectively eliminate cases in which defendants are arrested and jailed years later for small a
of money’l Any such authority should be extended equally to both the Courts of Common Pleas and
MDJs. The ACLEPA has also developed a bench card, disposition sheetpgialtyorm, and a no-

tice of rights and obligations, based specifically on Pennsylvania law, to help judges appropriately a
def endant 6 s7 Theyram attaadhed lto thss guade as Appendix B.

3. Expand-FNemnci al Alternatives t

Some jurisdictions in Pennsylvania already employ limited alternatives to LFOs for those who are ut
to pay. The PCS found mixed usage of these programs, including payment plans and community s
in lieu of paymerit. The use of these alternatives varies among jurisdictions, with only one county ou
six that the PCS surveyed routinely allowing for community service to offset LFOs.
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Community Service

Courts should allow defendants who cannot pay their LFOs to perform community service to offset tt
total amount due.; however, the design of community service programs is critical. For example, defe
ers in Illinois observed that owhen communi t\
ployed, it can be difficult for them to complete the necessary hours. For this reason, community serv
should only be i mposed at the defendantds r ec
ma k e p a?y Judiamkdscre@ion should be used to tailor sémicerequirements to individual
defendantds situations, as relying on a presce
quirements for those defendants with the largest LFO debt. Community service programs administe
by the courts can partner with local-poofits in need of volunteers to assist with the paperwork neces-
sary to record hours and document completion.

Ot her possible alternatives that |coul c
—— compl eting anger management cour g-es,
receiving ment al heal th services, and

(o)}

Ot her-FNommanci al Al ternati ves

UnderBeardenourts must consider reasonable alternatives to payment for those offenders who lack
ability to pay their LFO8&.When COSCA studied this issue, the
GED preparation classes, wasHills training, or other nontraditional types of options to ensure compli-
ance with LFOs, while providing defendafts wi
These programs would be individually tailored to the offender, while still allowing for overall improve:
ment to the community at large. Other possibldinancial alternatives that could be used to offset
LFOs include completing anger management courses, attending counseling, receiving mental healtt
vices, completing literacy classes, among other alternatives.

THEPENNSYL VAWT BRRBRA NOMMI SSIFORGENDERARI AINCETHNIF& 1 RNE|SS1 9



4 Use Bench Cards to Gurde Judi ci
Making on I mposition and Di spo:c

By using a bench card that outlines how to a
take once it has established that a defendant is unable to pay, courts will be in a position to better id
chronically indigent defendants and have a mechanism to waive or reduce their LFOs based on thei
bility to pay.

Supreme Court of Al abama Bench Card

In November 2015, the Supreme Court of Alabama issued an extensive bench card, which includes
foll owing sections: (1) I mposing Court Costs
consider the reasons a fine is appropriate, the financial resources and obligations of the defendant
burden payment of a fine will impose, ability of the defendant to pay, and the extent to which payme
a fine wil/ interfere with the defendantds a
(oBefore committing an offender to jail for
payment and make specific determinations and findings that the defendant willfully refused to pay, f
to make sufficient bona fide efforts to pay,
(3) Court Actions on Nonpayment, which lists permissible and impermissible steps for the court to te
when a defendant does not pay LFOs; and (4)
ants, the court should consider alternative
ment and det err en ceThisberch card is gttachdd & lthis gusde as Wapehdiy C.

Bil oxi, Mi ssi ssi ppi Bench Card and Layper

The Biloxi, Mississippi Municipal Court also began using a bench card after the ACLU brought a fed
class action | awsuit against the cityds cour
pians without regard for their ability to pay court@debhe ACLU also developed a form for laypeople,
which advises them in straightforward language of their rights regarding court debt, procedures for a
hearing with counsel, and options if they canna® gde form likewise advises defendants that they
can only be jailed for willful npayment of LFO% The language from this form is now displayed
prominently on the courtds websi#®te, and iIs ai
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Nati onal Task Force Bench Card

The National Center for State Courts, COSCA, and CJC established the National Task Force on Fin
Fees and Bail Practices in 2016 to examine the use of LFOs nationwide and highlight best practices
area. The Task Force released its own bench card in February of 2017, focusing on the due proces
of individuals unable to pay their LB®3.he bench card outlines appropriate procedures for notifying
nonpaying defendants of a hearing to determine their ability to pay, factors the court should evaluat
determine if the failure to pay is willful, alternative sanctions to imprisonment that the court should in
pose, and specific findings the court must make on the record during théh&&imbench card is
included as Appendix E.

CONCLUSI ON

Swelling jail populations have led many states across the country to look more closely at their policit
procedures surrounding incarceration, partic
poverty. As more states reform their rules on financial bond and LFOs to address this problem, dat:
shown these reforms to lower incarceration rates while maintaining public safety. Pennsylvania nov
at a unique junction, where it can learn from successful reform efforts that other states have adopte
duce state expenditures for incarceration, a
prisons.
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AP P E N DA X
ACLLPA EROMMENDMDJ URECHANGES

Rule 403. Contents of Citation.

(B) The copy delivered to the defendant shall also contain a notice to the defendant:

(1) thatthe original copv of the citation will be filed before the issuing authority of the
magisterial district designated in the citation, the address and number of which shall be contained
in the citation: and

(2) that the defendant shall. within 38 30 days afterissuance of the citation:

(a) plead not guilty by:

(i) notifying the proper issuing authority in writing or in person of the plea and including a
current mallmg address, phone number. and e-mail address and forvarding es colleteyal for

(b) plead guilty by:

(1) notifving the proper issuing authorityin writing of the plea and forwarding an amount
equal to the fine and costs when specified in the statute or ordinance, the amount of which shall
be set forth in the citation: e

(ii) appearing before the proper issuing authoritv for the entry of the plea and imposition of

sentence, when the fine and costs are not specified in the citation or when required to appear
pursuant to Rule 409(B)(3). 414(B)(3). or 424(B)(3); ex

(i) notifving the proper issuing authority in writing on the front of the citation of the
plea with a statement that he or she is without the financial means to payv the fines and costs
listed on the citation and requests a hearing at which the issuing authority shall consider
the defendant’s ability to pav and imposing fines and costs as appropriate; or

(c) appear before the proper issuing authority to request consideration forinclusion in an
accelerated rehabilitative disposition program;

(3) that all checks forwarded for the fine and costs or for collateral shall be made pavable to
the magisterial district number set forth on the citation;
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AP P E NDA X

ACLLPA EROMMENDMDJ URECHANGES

28|

(4) that failure to respond to the citation as provided above within the time specified:
(a) shall result in the issuance of a summons when a violation of an ordinance or any parking
offenseis charged, or when the defendant isunder 18 vears of age, and in all other cases shall

result in the issuance of a warrant for the arrest of the defendant; and

(b) shall result in the suspension of the defendant’s driver's license when a violation of the
Vehicle Codeis charged;

(5) that failure to indicate a plea when forwarding an amount equal to the fine and costs
specified on the citation shall result in a guilty plea being recorded; and

(6) that,if the defendant is convicted or has pleaded guiltv, the defendant may appeal within
30 days for a trial de novo.

Rule 407. Pleas in Response to Citation.

Within 40 30 days afterissuance of a citation, the defendant shall notify the issuing authority by
mail or in person that the defendant either pleads not guilty or pleads guilty.

Rule 408. Not Guilty Pleas—Notice of Trial.
(A) A defendant may plead not guilty by:
(1) appearing before theissuing authority, entenng the plea and grovldmg a current mallmg
address, phone number, and e-mail address—and-depesitingsuch-collateral forappeara :
tiiab oy the dvsains anthority shall tegquie o1

(2) notifving the issuing authority in writing of the plea and fervarding-as-collateral-for

t-he-sum—e-f-SSO—a-s—eeH-&%es&l—Eer—a-ppeua&ee—et—me& providing a curr'ent mailing address, phone

number, and e-mail address.

Rule 409. Guilty Pleas.
(A) A defendant may plead guilty by:

(1) notifving the issuing authority in writing of the plea and forwarding to the issuing authority
an amount equal to the fine and costs specified in the citation; e

(2) notifving the issuing authority in writing on the front of the citation of the plea with a
statement that he or she is unable to afford to pay the fines and costs listed on the citation,

requesting a hearing at which the issuing authority shall consider the defendant’s ability to
pay impose fines and costs as appropriate, and providing a current mailing address, phone

number, and e-mail address; or
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AP P E N DA X
ACLLPA EROMMENDMDJ URECHANGES

) (3) appearing before the issuing authority for the entry of the plea and imposition of
sentence when the fine and costs are not specified in the citation or afterreceipt of notice that a
guilty plea by mail has not been accepted by the issuing authority pursuant to paragraph (B)(3).

(B) When the defendant pleads guilty pursuant to paragraph (A)(1):

(1) The defendant must sign the guilty plea acknowledging that the plea is entered voluntarily
and understandingly.

(2) The issuing authority may issue a warrant for the arrest of the defendant as provided in
Rules 430 and 431 if the amount forwarded with the plea is less than the amount of the fine and
costs specified in the citation.

(3) Restrictions on the acceptance of guilty plea by mail:

(a) The issuing authority shall not accept a guilty plea that is submitted by mail when the
offense carries a mandatory sentence of imprisonment.

(b) Inthose cases in which the charge carries a possible sentence of imprisonment, the
issuing authority may accept a guilty plea submitted by mail.

(c) Inany case in which the issuing authority does not accept a guilty plea submitted by
mail, the issuing authority shall notify the defendant (1) that the guilty plea has not been
accepted, (2) to appear personally before the issuing authority on a date and time certain, and (3)
of the right to counsel. Notice of the rejection of the guilty plea by mail also shall be provided to
the affiant.

(C) When the defendant pleads guilty pursuant to paragraph (A)(2). the issuing authority
shall schedule a pavment determination hearing pursuant to Rule 459 to determine the

defendant’s abilitv to pay and set the fines and costs accordingly. The issuing authority
shall provide the defendant notice by first-class mail of the hearing. If the defendant fails to

appear for that hearing, the court may issue a bench warrant under Rule 430.

¢&)(D) When the defendant is required to personally appear before the issuing authority to
plead guilty pursuant to paragraph (A32) (A)(3), the issuing authority shall:

(1) advise the defendant of theright to counsel when there is a likelihood of imprisonment and
give the defendant, upon request, a reasonable opportunity to secure counsel;

(2) determine by inquiring of the defendant that the plea is voluntarily and understandingly
entered;

(3) have the defendant sign the plea form with a representation that the plea is entered
voluntarily and understandingly;
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AP P E N DA X
ACLLPA EROMMENDMDJ URECHANGES

(4) impose sentence, or, in cases in which the defendant mayv be sentenced to intermediate
punishment, theissuing authoritv may delay the proceedings pending confirmation of the
defendant’s eligibility for intermediate punishment; and

(5) provide forinstallment pavments when a defendant who is sentenced to pay a fine and
costs is without the financial means immediately to pay the fine and costs.

Rule 411. Procedures Following Filing of Citation—Issuance of Summons.|

(A) Upon the filing of the citation, including receipt of electronically transmitted citation or
parking violation information, the issuing authority shall issue a summons commanding the
defendant to respond within 40 30 days of receipt of the summons, unless the issuing authority

has reasonable grounds to believe that the defendant will not obey a summons in which case an
arrest warrant shall be issued. The summons shall be served as provided in these rules.

Rule 412, Pleas in Response to Summons.

Within 10 30 days afterreceipt of a summons, the defendant shall notify the issuing authority by
mail or in person that the defendant either pleads not guilty or pleads guilty.

Rule 413. Not Guilty Pleas—Notice of Trial.
(A) A defendant may plead not guilty by:

(1) appearing before theissuing authority, entering the plea, and providing a current mailing

address. phone number, and e-mail address—and-depesitingsuch-collateral-forappearance-at
triad as the benins anthonite shall teguite o0

(2) notifying the issuing authority in writing of the plea and fervarding-as-collateral-for

growding a cur'ent mailing ddrss, ghne

number, and e-mail address.

Rule 414. Guilty Pleas.
(A) A defendant may plead guilty by:

(1) notifving the issuing authority in writing of the plea and forwarding to the issuing authority
an amount equal to the fine and costs specified in the summons; ¥

(2) notifving the issuing authority in writing on the front of the citation of the plea with a
statement that he or she is without the financial means to pay the fines and costs listed on
the summons, requesting a hearing at which the issuing authority shall consider the
defendant’s abilitv to pav impose fines and costs as appropriate, and providing a current
mailing address. phone number. and e-mail address; or
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£ (3) appearing before the issuing authority for the entry of the plea and imposition of
sentence when the fine and costs are not specified in the summons or afterreceipt of notice that a
guiltv plea by mail has not been accepted by the issuing authority pursuant to paragraph (B)(3).

(B) When the defendant pleads guilty pursuant to paragraph (A)(1):

(1) The defendant must sign the guilty plea acknowledging that the plea is entered voluntarily
and understandingly.

(2) The issuing authority may issue a warrant for the arrest of the defendant as provided in
Rules 430 and 431 if the amount forwarded with the plea is less than the amount of the fine and
costs specified in the summons.

(3) Restrictions on the acceptance of guilty plea by mail:

(a) The issuing authority shall not accept a guilty plea that is submitted by mail when the
offense carries a mandatory sentence of imprisonment.

(b) Inthose cases in which the charge carries a possible sentence of imprisonment. the
issuing authority may accept a guilty plea submitted by mail.

(c) Inany case in which the issuing authority does not accept a guilty plea submitted by
mail, the issuing authority shall notifv the defendant (1) that the guilty plea has not been
accepted, (2) to appear personally before the issuing authority on a date and time certain, and (3)
of the right to counsel. Notice of the rejection of the guiltv plea by mail also shall be provided to
the affiant.

(C) When the defendant pleads guilty pursuant to paragraph (A)(2). the issuing authority
shall schedule a pavment determination hearing pursuant to Rule 459 to determine the
defendant’s ability to pay and set the fines and costs accordingly. The issuing authority
shall provide notice by first-class mail of the hearing addressed to the defendant’s current

mailing address . If the defendant fails to appear for that hearing, the court may issue a
bench warrant under Rule 430.

£55(D) When the defendant is required to personally appear before the issuing authority to
plead guilty pursuant to paragraph {A¥2) (A)(3). the issuing authority shall:

(1) advise the defendant of theright to counsel when there is a likelihood of imprisonment and
give the defendant, upon request, a reasonable opportunity to secure counsel;

(2) detemmine by inquiring of the defendant that the plea is voluntarily and understandingly
entered:

(3) have the defendant sign the plea form with a representation that the plea is entered
voluntarily and understandingly;
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(4) impose sentence, or, in cases in which the defendant may be sentenced to intermediate
punishment, theissuing authority mav delay the proceedings pending confirmation of the
defendant’s eligibility for intermediate punishment; and

(3) provide forinstallment pavments when a defendant who is sentenced to pav a fine and
costs is without the financial means immediately to pay the fine and costs.

Rule 422. Pleas in Response to Summons.

Within 18 30 days afterreceipt of a summons. the defendant shall notify theissuing authority by
mail or in person that the defendant either pleads not guilty or pleads guilty.

Rule 423. Not Guilty Pleas—Notice of Trial.
(A) A defendant may plead not guilty bv:

(1) appearing before theissuing authority. entering the plea. and providing a current mailing

address. phone number, and e-mail address—and-depositingsuch-collateral for appearanceat
siab s theisnins authente shall require or

(2) notifying the issuing authority in writing of the plea and %ﬁvﬁé&&g—&s-eell&t-efal—ﬁef

t-he—sm%—ef—%&s—eell&tem&—@er—&ppe&&&ee—&t—mal prondmg a current malhng address, phone

number. and e-mail address.

Rule 424, Guilty Pleas.
(A) A defendant may plead guilty by:

(1) notifving the issuing authority in writing of the plea and forwarding to the issuing authoritv
an amount equal to the fine and costs specified in the summons; e

(2) notifving the issuing authority in writing on the front of the summons of the plea with
a statement that he or she is without the financial means to pav the fines and costs listed on
the summons, requesting a hearing at which the issuing authority shall consider the
defendant’s ability to pay impose fines and costs as appropriate, and providing a current
mailing address. phone number. and e-mail address; or

€ (3) appearing before the issuing authority for the entry of the plea and imposition of
sentence when the fine and costs are not specified in the summons or afterreceipt of notice that a

guilty plea by mail has not been accepted by the issuing authority pursuant to paragraph (B)(3).

(B) When the defendant pleads guilty pursuant to paragraph (A)(1):
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(1) The defendant must sign the guilty plea acknowledging that the plea is entered voluntarily
and understandingly.

(2) The issuing authority may issue a warrant for the arrest of the defendant as provided in
Rules 430 and 431 if the amount forwarded with the plea is less than the amount of the fine and
costs specified in the summons.

(3) Restrictions on the acceptance of guilty plea by mail:

(a) The issuing authority shall not accept a guilty plea that is submitted by mail when the
offense carries a mandatory sentence of imprisonment.

(b) Inthose cases in which the charge carries a possible sentence of imprisonment, the
issuing authority may accept a guilty plea submitted by mail.

(c) Inany case in which the issuing authoritv does not accept a guilty plea submitted by
mail, the issuing authority shall notifv the defendant (1) that the guilty plea has not been
accepted. (2) to appear personally before the issuing authority on a date and time certain, and (3)
of the right to counsel. Notice of the rejection of the guilty plea bv mail also shall be provided to
the affiant.

(C) When the defendant pleads guiltv pursuant to paragraph (A)(2), the issuing authority

shall schedule a payvment determination hearing pursuant to Rule 459 to determine the
defendant’s ability to pay and set the fines and costs accordingly. The issuing authority
shall provide notice by first-class mail of the hearing addressed to the defendant’s current
mailing address. If the defendant fails to appear for that hearing, the court may issue a
bench warrant under Rule 430.

{53(D) When the defendant is required to personally appear before the issuing authority to
plead guilty pursuant to paragraph £A32) (A)(3). the issuing authority shall:

(1) advise the defendant of theright to counsel when there is a likelihood of imprisonment and
give the defendant. upon request, a reasonable opportunity to secure counsel;

(2) detemmine by inquiring of the defendant that the plea is voluntarily and understandingly
entered:

(3) have the defendant sign the plea form with a representation that the plea is entered
voluntarilv and understandinglv;

(4) impose sentence, or, in cases in which the defendant mav be sentenced to intermediate
punishment, theissuing authoritv may delay the proceedings pending confirmation of the
defendant’s eligibility for intermediate punishment; and

(3) provide forinstallment pavments when a defendant who is sentenced to pay a fine and
costs is without the financial means immediately to pay the fine and costs.

THEPENNSYLVAWTRRBRANOWMMI SSIFORGENDERARI AINCETHNIFB1 RNE|SS3 3



AP P E N DA X
ACLLPA EROMMENDMDJ URECHANGES

Rule 430. Issuance of Warrant.

(3) A bench warrant may be issued when:

(a) the defendant has entered a guilty plea bv mail and the money forwarded with the plea is
less than the amount of the fine and costs specified in the citation or summons or the defendant
has pled guilty by mail and failed to appear for a pavment determination hearing to set the
fine and costs: or

(b) the defendant has been sentenced to pay restitution, a fine, or costs and has defaulted on
the payment; or

(c) theissuing authority has, in the defendant’s absence, tried and sentenced the defendant to
pay restitution, and/or to pay a fine and costs and the collateral deposited by the defendantis less
than the amount of the fine and costs imposed.

(4) No warrant shall issue under paragraph (B)(3) unless the defendant has been given notice
in person or by first class mail that failure to pay the amount due or to appear for a hearing may
result in the issuance of a bench warrant, and the defendant has not responded to this notice
within 38 30 days. Notice by first class mail shall be considered complete upon mailing to the
defendant’s last known address.

Rule 431. Procedure When Defendant Arrested With Warrant.

(B) Arrest Warrants Initiating Proceedings
(1) When an arrest warrant is executed, the police officer shall either:

(a) accept from the defendant a signed guilty plea and the full amount of the fine and costs if
stated on the warrant:

accept from the defendant a sisned guilty plea a current mailing address. phone
number. and e-mail address. and a statement that he or she is unable to afford to pav the
fines and costs listed on the citation and requests a hearing at which the issuing authority

shall consider the defendant’s ability to pay impose fines and costs as appropriate;

&) (c) accept from the defendant a signed not guilty plea and obtain a current mailing

address, phone number, and e-mail address. to be provided to the proper issuing authority
anrcthetull oot ot collateral i statedenthesarant or

34| NDIBDEBTORSRPSONMBPENNSYLVANI A



AP P E N DA X
ACLLPA EROMMENDMDJ URECHANGES

(d) if the warrant was issued because the issuing authority has reasonable grounds to
believe that the defendant will not obev a summons. cause the defendant to be taken that
day before the proper issuing authority.

(C) Bench Warrants

(1) When a bench warrant is executed, the police officer shall either:

(a) accept from the defendant a signed guilty plea and the full amount of the fine and costs if
stated on the warrant;

(b) accept from the defendant a signed guilty plea. a current mailing address. phone
number. and e-mail address. and a statement that he or she is unable to afford to pav the
fines and costs listed on the citation and requests a hearing at which the issuing authority
shall consider the defendant’s abilitv to payv impose fines and costs as appropriate:

(c) if the warrant has been issued because the defendant failed to appear at a hearing to
set the fines and costs following a guilty plea. take the defendant to the proper issuing
authority that day pursuant to Rule 117 for a bench warrant hearing;

€3 (c) accept from the defendant a signed not guilty plea and obtain a current mailing
address, phone number, and e-mail address, to be provided to the proper issuing authority:

e} (d) accept from the defendant the amount of restitution. fine, and costs due as specified in
the warrant if the warrant is for collection of restitution, fine, and costs after a guilty plea or
conviction: or

£ (e) if the defendant is unable to pay_the amount specified in (C)(1)(d). premptlr take the
defendant that dav for a hearing on the bench warrant as provided in paragraph (C)(3).

(2) When the defendant pays the restitution. fine. and or costs—ercellateral pursuant to
paragraph (C)(1). the police officer shall issue a receipt to the defendant setting forth the amount
of restitution, fine, and costs received and return a copv of the receipt, signed bv the defendant
and the police officer, to the proper issuing authority.

(3) When the defendant does not pay the restitution, fine, and costs, ercellateral—the
defendant premptly shall be taken before the proper issuing authority that dav svhen-awvailable
pursuant to Rule 17 456 for a bench-warrant pavment determination hearing -The -bench

Rule 452. Collateral.
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Rule 454. Trial in Summary Cases.

(F) Atthetime of sentencing, the issuing authority shall:
(1) ifthe defendant’s sentence includes restitution, a fine, or costs—state:

(a) follow the procedures under Rule 439 to determine whether the defendant is able to
pay the fine and costs;

(i) if the defendant is able to pay, the court shall state in writing the amount of the fine
and the obligation to pay costs; or

(i) if the defendantis unable to pay. the issuing authority may reduce or waive the fine
and costs and shall state in writing anv amount of the fine and the obligation to pay
anyv costs:

(b) the amount of restitution ordered, including
(i) theidentity of the pavee(s).
(i) towhom the restitution pavment shall be made, and
(iii) whether any restitution has been paid and in what amount; and
(c) the date on which pavment is due.
If the defendant is without the financial means unable to pay the amount in a single remittance,

the issuing authority ma¥ shall provide for installment pavments in an amount the defendant is
found able to pay and shall state in writing the date on which each installment is due:

(2) advise the defendant of theright to appeal within 30 days for a trial de novo in the court of
common pleas, and that if an appeal is filed:

(a) theexecution of sentence will be staved and the issuing authority may set bail where a
sentence of imprisonment is mandatory; and

(b) the defendant must appear for the denovo trial or the appeal may be dismissed;
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(3) if a sentence of imprisonment has been imposed. direct the defendant to appear for the
execution of sentence on a date certain unless the defendant files a notice of appeal within the
30-day period, and advise that, if the defendant fails to appear on that date, a warrant for the
defendant’s arrest will be issued; and

(4) issue a written order imposing sentence, signed by the issuing authority. The order shall
include the information specified in paragraphs (F)(1) through (F)(3). and a copy of the order
shall be given to the defendant.

Rule 455. Trial in Defendant’s Absence.

(D) Ifthe defendant is found guilty. the issuing authority shall impose sentence, and shall give
notice by first class mail to the defendant of the conviction and sentence, and of theright to file
an appeal within 30 days for a trial denovo. In those cases in which the amount of collateral
deposited does not satisfy the fine and costs imposed or the issuing authority imposes a sentence
of restitution, the notice shall also state that failure within 10 30 days of the date on the notice to
pay the amount due or to appear for a hearing to determine whether the defendant is financially
able to pay the amount due may result in theissuance of an arrest warrant. If, at the pavment
determination hearing. the issuing authority determines that the defendant is unable to
pav. it mav reduce or waive the fine and costs and shall state anv amount of the fine and
the obligation to pay any costs.

(E) Any collateral previously deposited shall be forfeited and applied onlv to the pavment of the
fine, costs, and restitution. When the amount of collateral deposited is more than the fine, costs
and restitution. the balance shall be retumed to the defendant.

(F) Ifthe defendant doesnot respond within 48 30 days to the notice in paragraph (D). the
issuing authoritv may issue a warrant for the defendant’s arrest.

Rule 456. Default Procedures: Restitution, Fines, and Costs.

(A) When a defendant advises theissuing authority that a-default-on the defendant cannot pay
a single remittance or an installment payment of restitution. fines. or costs is-imminent. the
issuing authority ma¥ shall schedule a hearing on the defendant’s ability to pay. If anew
payvment schedule is ordered, the order shall state the date on which each pavment is due, and the
defendant shall be given a copv of the order.

(B) Ifa defendant defaults on the pavment of fines and costs, or restitution, as ordered. the
issuing authority shall notifv the defendant in person or by first class mail that, unless within 10
30 days of the date on the default notice, the defendant pays the amount due as ordered. or
appears-before schedules a pavment determination hearing with theissuing authority to
explain why the defendant should not be imprisoned for nonpayment as provided by law. or
meets with the court clerk and is placed on a new pavment plan. a warrant for the
defendant’s arrest mayv be issued. If the defendant does not respond within 20 dayvs. the
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issuing authority shall send an additional notice by certified mail. return receipt requested.
The court mav provide additional notice to the defendant bv e-mail. phone. and/or text

message.

(C) Ifthe defendant appears pursuant to the 18 30-day notice in paragraph (B) or following an
arrest for failing to respond to the 38 30-day notice in paragraph (B). theissuing authority shall
conduct a hearing smmediately that dav to determine whether the defendant is financially able to
pay as ordered. The issuing authoritv may continue the hearing if it releases the defendant

on recognizance.

(D) When a defendant appears pursuant to the notice in paragraph (B) or pursuant to an arrest
warrant issued for failure to respond to the notice as provided in paragraph (C)_the issuing
authority shall utilize the procedures under Rule 459 and proceed as follows:

(1) upon a determination that the defendant is financially able to pay as ordered, the issuing
authority may impose any sanction provided by law. The issuing authority shall state in
writing the reason(s) that support a determination that the defendant is able to pav the
fines. costs, and restitution. No defendant may be sentenced to imprisonment if the right to
counsel was not afforded at the hearing.

(2) Upon a determination that the defendant is financially unable to pay as ordered, the issuing
authority may order a schedule or reschedule for installment pavments. or alter or amend the
order as otherwise provided by law.

(3) Atthe conclusion ofthe hearing. the issuing authority shall:

(a) if theissuing authority has ordered a schedule of installment pavments or a new schedule
of installment payments. state in writing the date on which each installment payment is due;

(b) advise the defendant in writing of theright to appeal within 30 days for a hearing de
novo in the court of common pleas, and that if an appeal is filed:

(i) the execution of the order will be staved and the issuing authoritvmay set bail or
collateral: and
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(ii) the defendant must appear for the hearing de novo in the court of common pleas or the
appeal may be dismissed;

(c) if a sentence of imprisonment has been imposed. that sentence shall not begin until
after the 30-dayv appeal period has passed. and the issuing authority shall direct the
defendant to appear for the execution of sentence on a date certain unless the defendant filesa
notice of appeal within the 30-day period; and

(d) issue a written order imposing sentence, signed by the issuing authority. The order shall
include the information specified in paragraphs (D)(3)(a) through (D)(3)(c). and a copyv of the
order shall be given to the defendant.

(E) A defendant may appeal an issuing authority’s determination pursuant to this rule by filing
a notice of appeal within 30 days of theissuing authority’s order. The appeal shall proceed as
provided in Rules 460, 461, and 462.

Rule 456.1. Termination of Inactive Cases (new rule)

(A) Iffines, costs, and/or restitution remain owed two vears after sentencing, theissuing
authority shall conduct a review of the case. If theissuing authority determines further action is
warranted, the case shall remain open and proceed under Rule 456. If the issuing authority
determines no further action is warranted because the defendant is indigent or the amount owed
is deemed uncollectable with reasonable effort, the issuing authority shall do a case balance
adjustment to close the case.

(B) For any case that remains active after the review in paragraph (A). the issuing authority shall
review the case at yearly intervals thereafter to determine whether it should remain open. If the
issuing authority determines no further action is warranted because the defendant is indigent or
the amount owed is deemed uncollectable with reasonable effort. the issuing authority shall doa
case balance adjustment to close the case. If a defendant has appeared before the court and been
found indigent or unable to make regular pavments, there shall be a presumption that the case
should be closed. If anv case remains active five years after sentencing, the issuing authority
shall do a case balance adjustment to close the case.

(C) The issuing authoritv need not conduct the review in paragraphs (A) and (B) for as long as a
case is turmed over to a collection agency. Ifthe case retumns from the collection agency, the
issuing authority shall proceed with the review in paragraphs (A) and (B).

Rule 459. Ability to Pay (new rule)

(A) When assessing a defendant’s ability to pav when imposing a sentence or at a pavment
determination hearing, theissuing authority shall base its determination on the defendant’s
income (after tax and other automatic deductions)relative to the federal povertv guidelines. The
Administrative Office of the Pennsylvania Courts shall update the issuing authority each vear
with the current the federal povertv guidelines, which include family size. A defendant making
less than or equal to 125% of the federal poverty guidelines shall be considered indigent. If the
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defendant is indigent or otherwise unable to pay, the issuing authority may reduce or waive any
fines and costs and shall statein writing any amount to be paid. All payment plans shall be
limited to the following formula:

Poverty Level Percentage Maximum Monthly Payment Plan
125% of Poverty Level S5

150% of Poverty Level S7

175% of Poverty Level S10

185% of Poverty Level S15

(1) The issuing authority shall not require the defendant to make a single payment or
monthly pavments, if on a pavment plan, greater than the amount listed above for that
defendant’s poverty level. The issuing authority may set pavment amounts that are lower
than the amount listed above for that defendant’s poverty level.

(2) If the defendant’s income is less than or equal to 125% of the federal poverty
guidelines, theissuing authority shall suspend the defendant’s pavments for a period of
six months and shall set a pavment determination hearing after that time. At that payment
determination hearing, the court shall extend the period of suspension of pavments if the
defendant’s income (after tax and other automatic deductions) remains equal to or below
125% of the federal poverty guidelines. The defendant shall not be considered in default
during this time. If the defendant fails to appear for the pavment determination hearing,
the issuing authority may either proceed under Rule 456. Nothing in this provision
prevents the court from proceeding under Rule 456.1 to terminate inactive cases.

(3) Ifthe defendant’s income is more than 125% of the federal poverty level but the
issuing authority determines that the defendant is currently experiencing economic
hardship that warrants suspension of payments. the issuing authoritv may proceed as
under paragraph (A)(2).

(B) For defendants whose income (after tax and other automatic deductions)is above 185% of
the federal poverty level. the issuing authority shall consider both that income and expenses in
setting monthly payments. The issuing authority must set payment amounts solely on the
defendant’s ability to payv, regardless of the total amount owed by the defendant in that or other
cases.

(C) The issuing authoritvmay delegate authority to a clerk to place defendants on a pre-specified
range of payment plans that are available to all defendants. The issuing authority mayv send
notices to defendants via first-class mail to have the defendant meet with the clerk to be placed
on such a pre-specified payvment plan. However, if a defendant does not agree to one of those
pre-specified pavment plans, the issuing authority must hold a pavment determination hearing
and proceed under paragraph (A). If a defendant requests a pavment determination hearing under
this provision, and that hearing cannot be held immediately, the issuing authority shall set a date
certain forthe hearing and release the defendant on recognizance. The defendant shall not be
considered in default and shall not have to make payments while awaiting the scheduled payment
determination hearing.
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Rule 470. Procedures Related to License Suspension After Failure to Respond to Citation
or Summons or Failure to Pay Fine and Costs.

(A) When a defendant fails to comply with the 38 30-day response period set forth in Rules
407,412,422, and 456, the issuing authority shall notifv the defendant in writing that, pursuant
to Section 1333 of the Vehicle Code, the defendant’s license will be suspended if the defendant
fails to respond to the citation or summons or fails to pay all fines and costs imposed or enter
into an agreement to make installment payvments for the fines and costs within 15 davs of the
date of the notice.

(D) Ifthe defendant responds to the citation or summons, e pays all fines and costs imposed, e
enters into an agreement to make installment payments for the fines and costs imposed after
notice has been sent pursuant to paragraph (C), or has the case terminated as set forth in Rule
456.1, the issuing authority shall so notify the Pennsylvania Department of Transportation and
request the withdrawal of the defendant’s license suspension. The notice and request shall be
sent by electronic transmission. The issuing authority shall print out and sign a copv of the notice
and request, which shall include the date and time of the transmission. and the signed copyv shall
be made part of the record.

(E) Upon request of the defendant. the attormey for the Commonwealth. or anv other
government agency, theissuing authority’s office shall provide a certified copv of any notices or
any request form required by this rule.
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